
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



THE BACKGROUND OF AMERICAN FEDERALISM 
andeew c. Mclaughlin 

University of Chicago 

The purpose of this paper is to make plain two facts: first, 
that the essential qualities of American federal organization were 
largely the product of the practices of the old British empire as 
it existed before 1764; second, that the discussions of the genera- 
tion from the French and Indian war to the adoption of the fed- 
eral Constitution, and, more particularly, the discussions in the 
ten or twelve years before independence, were over the problem 
of imperial organization. The center of this problem was 
the difficulty of recognizing federalism; and, though there was 
great difficulty in grasping the principle, the idea of federalism 
went over from the old empire, through discussion into the 
Constitution of the United States. By federalism is meant, of 
course, that system of political order in which powers of govern- 
ment are separated and distinguished and in which these powers 
are distributed among governments, each government having 
its quota of authority and each its distinct sphere of activity. 1 

We all remember very well that, until about thirty years ago, 
it was common to think of the United States Constitution as if 
it were "stricken off in a given time by the brain and purpose of 
man." About that time there began a careful study of the back- 
ground of constitutional provisions and especially of the specific 
make-up of the institutions provided for by the instrument. 2 
It is probably fair to say that the net result of this investigation 
was the discovery that the Constitution was in marked degree 

1 This paper is limited to the subject stated above. It does not pretend to 
assert or deny economic influences. It confines itself to the intellectual problem 
of imperial order. Only one other subject vies with this in importance— the 
problem of making real the rights of the individual under government. 

2 The first of these studies, as far as I know, was Alexander Johnston's "First 
Century of the Constitution" in the New Princeton Review, IV, (1887), 175. 
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founded on the state constitutions, and that they in turn were 
largely a formulation of colonial institutions and practices; the 
strong influence of English political principles and procedure 
was apparent, though commonly that influence had percolated 
through colonial governments and experiences. 

In such studies as these just mentioned, we do not find, nor 
have recent works furnished us, any historical explanation of 
the central principle of American federalism. 8 And still, one may 
well hesitate to give the historical explanation, because, when 
stated, it appears as obvious as it is significant. No better 
occasion than this, however, is likely to arise for acknowledging 
the fact that out of the practices of the old empire, an empirical 
empire, an opportunistic empire, an empire which today is seek- 
ing formulation in law or in public acknowledgment of institu- 
tional coordination, an empire which the Englishmen even of a 
century and a half ago did not understand — no better time than 
now to acknowledge that to the practices of English imperialism 
we owe the very essence of American federalism. It is a striking 
fact that there are two great empires in the world: one the 
British empire based on opportunism and on the principles of 
Edmund Burke; the other the American empire based on law, 
the law of imperial organization. The first of these, an empire 
without imperial law, was profoundly influenced by the experi- 
ences of the American Revolution and by slowly developing liber- 
alism; the other — an empire with a fundamental law of coordina- 
tion, also influenced by its experiences and by Revolutionary 
discussion — institutionalized and legalized, with some modifi- 
cations and additions, the practices of the prerevolutionary 
imperial system of Britain.* 

If we go back to the old empire as it was, let us say in 1760, 
we find that it was a composite empire, not simple and centralized. 

' One of the books which does in some degree recognize the nature of the 
Revolutionary discussion is Holland, Imperium et Libertas. 

* So successful has been the empire of opportunism, of operation and coopera- 
tion based on understandings, not on fixed law, that we find ourselves looking 
with some misgiving on discussions now in progress at Westminster, lest, 
through well intentioned effort to reach definiteness, fluidity be changed to 
rigidity. 
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We are not speaking of any theory of the law of the empire but of 
its actual institutions and their practical operation. 

First: The active instrument or authority of imperial govern- 
ment was the crown. It operated of course most immediately 
and effectively in the royal colonies. It operated by the ap- 
pointment of some officials, by instructions, and by disallowance 
of colonial acts. The generalization is probably just, that in- 
struction and disallowance were exercised chiefly for essentially 
nonlocal, imperial purposes, the maintenance of the character 
and aim of the empire. The process of review of cases appealed 
from the colonies can probably be similarly classified — its opera- 
tion was for homogeneity in part but substantially for imperial 
purposes. This central authority of the empire had charge of 
foreign affairs, navy and army, war and peace, subordinate 
military authority being left to the individual colonies. 6 It 
managed the post office; it was beginning to take charge of 
Indian affairs and trade with the Indian tribes; it had charge of 
the back lands and of crown lands within the limit of the colonies; 
it was preparing to take in hand the building up of new colonies 
(our territorial system); it exercised executive power in carry- 
ing out the legislation of Parliament which was chiefly concerned 
with trade and navigation. 

Second: Parliament had legislated little if at all for strictly 
local internal affairs of the colonies. If we omit for the moment 
acts of trade and navigation, we should find the act making 
colonial real estate chargeable with debts, the post office, the 
Naturalization Act of 1740, the Bubble Act, the act against 
the land bank, the act against paper money. Each one of these 
acts was of imperial scope or nature, because it was directed 
against an evil of more than local extent, or because, as in the 
case of the post office, it was of more than local interest. The 
acts of trade and navigation were in some instances, for example 
the act against the smelting of iron, a somewhat rude intrusion 

s Working out the principle of federalism in military affairs was a big problem 
in the French and Indian war, in the decade before independence, in the Revolu- 
tion, in the Federal Convention, in the War of 1812, in the Civil War, in the Con- 
gress of 1916, in the War of 1917. 
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upon the sphere of local action; but to see these things properly, 

we must associate them together with the general policy of 

mercantilism, and see them as a part of a system, not always 

wisely developed, of making a self-sustaining empire. On the 

whole, Parliament, as was perfectly natural, had to a very marked 

extent interested itself in regulation of trade; it was perfectly 

natural that the empire as far as Parliament was concerned should 

have been largely a commercial empire; the part played by mer- 

cantilistic doctrine in the seventeenth and eighteenth centuries 

made such parliamentary interests and activities inevitable. 6 

Third: The colonies managed their own "internal police," 

some of them under charters, all by governments in which there 

were representative assemblies. They levied taxes for local 

purposes, and voluntarily contributed, after a wholesome or a 

ramshackle manner, to the defense of the empire. They managed 

local trade, and in short did the thousand and one things — 

sometimes under pressure from the representatives of the royal 

prerogative — that concerned the daily life of the colonist. 

Any one even slightly familiar with American constitutional 
system will see at once that to a very marked degree we have 
here the distribution of powers characteristic of American 
federalism. In fact if we add to the powers of the central 
authority in the old empire the single power to obtain money by 
direct or indirect taxation immediately from the colonists for 
imperial purposes, we have almost exactly the scheme of dis- 
tribution of our own constitutional system. 7 Of course there had 

6 1 have left out of consideration the question of the absorption by the colonies 
of common law and the acceptance of legislation modifying commonlaw, especially 
criminal law. It is a big and complicated question. Limited space does not per- 
mit the treatment. I content myself with a general picture of the make-up 
of the empire, which I believe is substantially correct. It is also noteworthy that 
there was in the empire national or imperial and local citizenship, and that 
naturalization by colonial authorities was after 1740 under imperial law. 

7 The reader may object that Congress can now provide for standards of 
weights and measures, patents, and copyrights. He might point out, possibly 
with justice, that coining money and regulating the value thereof did not belong 
in the old empire to the central authority; but I leave the old practice to justify 
my assertion and refer again in passing to the act against paper money. The 
bankruptcy power, as a part of the general power of our central government, prob- 
ably can be traced back with certainty at least to colonial conditions, and the 
Bubble Act and its extension to the colonies must not be forgotten. 
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to be found a thorough working legal basis and a legal method of 
operation. The legal basis was found when the constitutional 
convention of 1787 declared that the Constitution should be law. 
The operation of the central government directly upon its own 
citizens, a most important quality of our own federalism, probably 
came in part from the old empire, but was distinctly worked out 
in the debates of the convention. 

If any one wishes to criticize unfavorably some detail of the 
scheme of empire which has just been sketched, he will still 
scarcely deny that Britain had a working federal empire by 
the middle of the eighteenth century. If Great Britain, in 1760, 
had reached out and said, "this is the law of the empire; thus 
the system is formed," she would have seen herself as the most 
considerable member of a federal state based distinctly on law 
and not on practice alone. If Britain by a formal constitution 
could have formulated the empire she had, if the imperial order 
could have been frozen, petrified, in the form that time had made 
for it, the British empire would have been legally a federal empire. 
But though she did not, she made her contribution; her imperial 
history had selected and set apart the particular and the general, 
according to a scheme which was of lasting significance in the 
development of American imperial order. On that general 
scheme of distribution the Constitution of the United States 
was founded. 

Let us now discuss this subject more in detail and with some 
consideration for chronological sequence, with some deference, 
that is to say, to the order and time in which events occurred and 
arguments were put forth. The scheme of imperial order pre- 
sented by the Albany congress is so well-known, that it does not 
need extended comment; it is of interest as a plan for redistribu- 
tion of powers in certain essential particulars and it is of lasting 
significance as an effort to select certain things of extra-colony 
rather than intra-colony importance, those things which needed 
general control by a colonial representative body. It tried chiefly 
to solve the problem of imperial order as far as that centered in 
the need of securing men and money fox imperial security; and 
for the time the plan failed. 
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This matter of imperial security, augmented in weight by the 
experiences of the war, became the center of dispute in the decade 
or so after the peace of 1763. Could England by parliamentary 
enactment secure money for imperial defense? While this 
question was the center of dispute, the discussion was soon 
narrowed, or, if you like, broadened, to this: Did the colonies, 
as constituent parts of the whole, possess certain indefeasible 
legal rights and especially the right to hold on to their own purse 
strings? The dispute was narrowed because it came to be con- 
fined to the field of theory; it was not a question as to whether 
Parliament could get money from the colonies but whether they 
would acknowledge the abstract legal right to get it. The dis- 
pute was broadened, because it involved the whole question of 
interdependence and relationship. 

Any amount of argument over the theoretical legal right to 
exercise sovereignty in the empire does not get one very far. 
There is no great practical value in trying to determine whether 
the colonies by the principles of English law were subject to 
taxation by Parliament. It may not be amiss, however, to point 
out that most of this argument, as far as it seeks to make out that 
Parliament did have the taxing power, whether that argument 
was made in 1765 or in 1917, has for its basis the constitution 
of the island and not that of the empire. It is largely insular 
argument, based on insular experience and founded on insular 
history. The unwritten constitution of the empire is the other 
way, and that is just what the men, especially the Englishmen, 
of a hundred and fifty years ago could not see. They could not 
think and talk imperially, when it came to a matter of constitu- 
tional law. If the practical working empire of 1760 had been 
frozen into recognizable legal shape, the right to tax the colonies 
would not have been within the legal competence of Parliament, 
even as an imperial legislature. And because the Englishmen 
did not think imperially, because they did not realize "that time 
had wrought out for them a composite federal empire, because 
they insisted on the principle of centralization in theory, they 
failed patiently to set about the task of determining some way 
by which, while recognizing federalism and colonial integrity, 
they could on a basis of justice and consent obtain authoritatively 
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an acknowledged legal right to tax for strictly imperial purposes. 
Men that could not comprehend federalism, who denied the 
possibility of its existence, were incapable of dealing with a 
crisis of an imperial system in which federalism already existed. 8 
Some one may say, and with considerable justice, that the 
colonists were also incapable, quite as incapable as the par- 
liamentarian and the British pamphleteer, of understanding the 
nature of a composite empire. It long remained true as Franklin 
said in disgust after the failure of the Albany plan: "Everybody 
cries, a Union is absolutely necessary, but when they come to 
the Manner and Form of the Union, their weak noddles are per- 
fectly distracted." 9 That was the trouble— weak noddles. But, 
withal, the idea was hard to grasp, simple as it may appear to 
us; and it took the discussions and experience of a generation 
to find the manner and form of imperial order, though, when 
they did find it, it was the old scheme only in part modified, 
representing in its method of distributing powers the familiar 
practices of the empire. 10 

8 This statement needs modification; for Burke, rejecting legalism, still dis- 
played statesmanship of the highest order. He resented any attempt to fossilize 
or ossify the empire and sought to hold out the idea of parliamentary duty rather 
than legal power. In these latter days it would be stupid to declare that one 
must grasp and apply legal federalism if he is to deal with the elements of a 
composite empire; Burke's principles of duty and of freedom have been proved 
to bo the cement of the British empire. But, withal, it is quite plain that the 
statesmen of the Revolution on both sides thought there was need of fixing legal 
authority; and those incapable of seeing the principle of distributed authority — 
federalism — were in a bad way. 

9 Writings, ed. by A. H. Smyth, III, p. 242. 

10 It is worth noticing that at a later time Franklin himself after reading a 
considerable portion of Dickinson's Farmer's Letters is evidently at a loss; and he 
at a comparatively early day, about 1768, found no middle ground between com- 
plete independence of the colonies and complete power of Parliament. Speaking 
of the Farmer's Letters Franklin wrote : "I have read them as far as No. 8. . . . 
I am not yet master of the idea they and the New England writers have of the 
relation between Britain and her colonies. I know not what the Boston people 
mean by the 'subordination' they acknowledge in their Assembly to Parliament, 
while they deny its powers to make laws for them, nor what bound the Farmer 
sets to the power he acknowledges in Parliament to 'regulate the trade of the 
colonies' it being difficult to draw lines between duties for regulation and those 
for revenue ; and if the Parliament is to be the judge, it seems to me that establish- 
ing such principles of distinction will amount to little." Quoted in note in 
Memoirs of the Historical Society of Penn., XIV, 281. 
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And yet it is not quite correct to say that colonial noddles 
utterly failed. It is true that the colonists often spoke as 
Englishmen, they claimed rights as Englishmen, they, too, argued 
on the basis of insular law; and indeed the principles of insular 
law were not at variance with the rights which they set up as 
citizens in the empire. But some of them went further, and 
defended the rights of the colonies, as distinguished from the 
rights of Englishmen; they defended, to use later phraseology, 
states rights as distinguished from individual rights; they argued 
from the structure of the empire rather than from the principles 
which aim to protect the individual from governmental wrong. 
As far as they did this, they grasped the nature of an imperial 
system in which the outlying portions had their own indefeasible 
share, legal share, of political authority. 

If there were space to examine critically the whole mass of 
constitutional arguments, we should see a groping after the idea 
of classification of powers, and on the other hand the emphatic 
declaration that to deny to a government the right to make any 
particular law or any special kind of laws is to deny all power and 
authority — government must have full sovereign power or none. 
In examining some of the materials throwing light on the nature 
of the arguments, it will be well on the whole to exclude those 
assertions from which we can gather only inferentially that the 
writer or speaker grasped the principle of differentiation. As 
we have already seen, the Albany plan was distinctly based on the 
idea of classification and distribution. The controversy of 1764 
regarding the revenue act brought out occasional indications that 
certain distinctions were close at hand, if not as yet fully compre- 
hended; at least there was a recognition of the old exercise of 
power over trade and an objection to the newly proposed schemes 
of revenue. In the main, however, the American opposition at 
that time was not clearly and precisely directed against taxation 
because it violated a principle of imperial structure, but rather 
because it violated a principle of English personal liberty. Otis, 
in his Rights of the Colonies Asserted, denies the authority of 
Parliament to tax, and admits their right to regulate trade; but 
his argument against taxation is English not imperial argument, 
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on the whole. It is probably safe to say he relied on personal 
right rather than on the principles of empire. 11 

Still in these early days of 1764 and '65 certain fundamentals 
did appear, even when lines were not drawn with the precision of 
later days. Dulaney recognized a supreme authority in Parlia- 
ment to preserve the dependence of the colonies; he spoke of the 
subordination of the colonies, which still however-retained rights 
despite their inferiority; for "in what the Superior may rightly 
controul, or compel, and in what the Superior ought to be at 
Liberty to act without Controul or Compulsion, depends upon the 
nature of the dependence, and the Degree of the Subordination." 12 
He suggests that a line may be drawn "between such Acts as are 
necessary, or proper, for preserving or securing the Dependence 
of the Colonies, and such as are not necessary or proper for that 
very important Purpose." 13 He thus clearly points to the pos- 
sibility of an empire managed in the large by a central authority 
but in which the outlying parts are possessed of indefeasible 
authority on subjects belonging of right to them, subjects which 
do not contravene the general superintending power lodged in 
the central authority. He naturally dwells on those particular 
exercises of authority then under dispute, and declares that there 
is "a clear and necessary Distinction between an Act imposing 
a Tax for the single Purpose of Revenue, and those Acts which 
have been made for the Regulation of Trade, and have produced 
some Revenue in Consequence of their Effect and Operation as 
regulations of Trade." 14 This pamphlet of Dulaney's was a states- 

11 This interpretation of Otis is of course strengthened by the fact of his belief 
in the representation of the colonists in Parliament and his reliance on the right 
of a court to declare an unj ust act void ; but, after all, Otis did distinguish between 
powers, and did believe in the constitutional restraints on Parliament. 

12 Considerations on the Propriety of Imposing Taxes in the British Colonies 
for the purpose of raising a revenue, by act of Parliament, (London, 1766), p. 16. 
Tyler says that there was an American edition of 1765. This I have not seen. 

18 Ibid., p. 17. See for an early statement of federalism, Ann Maury, Memoirs 
of a Huguenot Family, 426-426; letter of Maury to Fontaine, December 31, 1765. 

Portions of Patrick Henry's resolutions of 1765 have the federal argument. 

14 Considerations on the Propriety of Imposing Taxes in the British Colonies, 
etc., (London, 1766), p. 46. 
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manlike production, and contained at least the foundations for 
the conception of federalism. 15 

Unhappily in 1766, Franklin in his examination before the 
committee of commons does not indulge in clear and precise 
thinking. Had he then enlarged on the character of the imperial 
structure, and had he sharply drawn the lines of demarcation 
between imperial superintendence and colonial legal right, pos- 
sibly the listening commons might have understood the vital 
distinctions. Franklin's examination admirably discloses the 
opportunistic and nonlegalistic nature of his statesmanship. 
In this examination he does, of course, emphasize the colonial 
objection to revenue acts; but he became hopelessly confused in 
discussing the basis for trade regulation, and impressed on his 
listeners that what was objectionable was internal taxation as 
distinguished from external; he appears to have impressed this 
distinction so firmly, that the Englishmen never lost the notion 
that it was peculiarly dear to the American heart; and, when 
within a year or two external taxes were levied, the English 
administrators were hurt in their minds by the prompt rejection 
of their schemes. It is true that Lyttleton (1766) called the 
attention of the lords to the fact that the Americans made no 
such distinction and that it could not be found in Otis's pamphlet ; ie 
but the idea seems to have persisted, aided probably by the loose 
use of terms by occasional American writers. 

It was partly to clear up such confusion as this and to draw 
the line properly, that John Dickinson penned his Farmer's 
Letters. The thinking of Dickinson was plain, straightforward 
and able. Possibly in his first letter he enters upon indefensible 
ground; for, having in mind the effort to compel the New York 
legislature to furnish quarters for troops and thereby to incur 
certain expense, he insists that an order to do a thing is the 
imposition of a tax. But in no other place does he become 

16 See also Stephen Hopkins, Grievances of the American Colonies Candidly 
Examined, p. 19. 

16 "Mr. Otis, their champion, scouts such a distinction." Pari. Hist., XVI, 
col. 167. 
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entangled in dubious assertions. 1 ' Dickinson spoke as an impe- 
rialist, as one who saw and felt the empire; he is hardly less 
emphatic in his declarations concerning the imperial power of 
Parliament and the existence of a real whole of which the colonies 
are parts, than in defending the indefeasible share of empire 
which the colonies possessed. Hitherto the colonies, save as 
they had been restrained in trade and manufacture by parlia- 
mentary legislation under the general principles of mercantil- 
ism, had been regulated even for purposes of empire largely by 
the exercise of the royal prerogative. Dickinson realized the 
necessity of parliamentary control and guidance; he saw as did 
Dulaney the need of a superintending authority, and he openly 
acknowledged that it lay with Parliament. It was perfectly 
inevitable that a statesman — colonial or English — should think 
of the control of trade as the big duty, and thus Dickinson 
emphasized that duty and the right of Parliament to direct the 
trade of the whole system. He saw an empire, composite and 
not simple or centralized, with a Parliament possessed of indubi- 
table power to maintain the whole and chiefly to look after the 
interests of the whole by the regulation of trade. 18 

It was just because Dickinson was thinking imperially and 
was doing more than to acknowledge that Parliament might 
regulate trade, that his words deserve especial weight. He was 
not speaking as a disgruntled colonist merely finding fault; he 
was not setting up purely insular constitutional principles; he 
was not talking as a frontier individualist; he saw the existence 
of an imperial reality and he presented strongly certain principles 
of imperial structure. He denied that Parliament had the right 
to tax; scouting the supposed distinction between internal and 

17 For a sharp statement of Dickinson's position of empire consistent with 
colonial freedom' — freedom of the colonies — see the early parts of Letter II of 
the Farmer's Letters. 

18 The distinction between regulation of commerce and taxation never, I think, 
entirely disappeared from the colonial mind, though after about 1772 some leaders 
came to the point of openly asserting complete freedom from parliamentary 
control. See for the distinction Letter from the Massachusetts House to Dennis 
de Berdt, (London, 1770), p. 16. It is possible that this letter was written earlier 
than 1770. I have been unable to find it in the Mass. State Papers. 
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external taxation, he openly admitted the authority of Parliament 
to regulate trade. 

Taxation is an imposition for the raising of revenue; it at times 
seems strange, not that Dickinson should have made the dis- 
tinction between taxation and regulation, but that men at all 
experienced with actual practices of the empire and familiar 
with mercantilistic doctrine should not have readily accepted it. 
That distinction had been touched on before Dickinson wrote; 
but he made the thing so evident that men ought to have been 
able to see it. Still it is not plain that men did see it. At least 
they were not quite able to see that he was proposing not only a 
perfectly valid distinction between powers, but a real theory of 
imperial structure. Consequently Dickinson's words did not 
have the weight they deserved in pointing the way to composite 
empire, an empire in which there was an indefeasible participa- 
tion of the parts under a government charged with the mainte- 
nance of the whole. Federalism, we must remember, necessitates 
singling out of specific branches of authority, which we commonly 
call "powers." Nothing is simpler in the primer of our con- 
stitutional law than the distinction between the taxing power 
and the power to regulate interstate and foreign commerce. Any 
person, though he be unlearned in jurisprudence, will talk glibly 
of the commerce power, the treaty making power, the taxing 
power and many other powers, fully realizing that we take 
certain authorities of government and label them, put them in 
certain receptacles, and leave to our astute courts the duty of 
deciding whether a legislative act is to be classified thus or so and 
whether it is a due exercise of "powers" that have been authorita- 
tively granted. And so it is amazing to us, this difficulty in 
seeing the validity of this most commonplace distinction, and 
that writers should still think Dickinson was speaking in con- 
fusion instead, as was the fact, talking the A, B, C of American 
constitutional law. 

Dickinson's position distinguished the power to regulate trade 
from the power to tax. The distinction deserves to be called 
proper, because we have had it in active operation under our 
Constitution for a century and over. But it was proper also, 
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because it carried on the practices of the old empire. Parlia- 
ment had regulated trade; it had not taxed. For a century or 
more the empire had acknowledged in practice, not to speak of 
in charters and commissions and instructions, the existence of 
colonies with the authority to tax for local concerns, and had 
refrained from taxation for imperial purposes. To a marked 
degree we may say again the empire was a commercial empire. 
Its commercial purposes were expressed in navigation acts, and 
a large portion even of the administrative control by the Royal 
council had been directed to the support of those enactments 
and that commercial policy. 

Before p'assing on to other and particularly later appreciations 
of federalism, let us turn to the other side of the matter. 
Englishmen, whether they defended the colonists or opposed 
them, were likely to take refuge in insular (i.e., English) law, not 
discussing the question openly as to whether Parliament had 
become imperial, or whether, if it had, its power was unlimited; 
blank assertion took the place of argument. 19 They occasion- 
ally spoke learnedly or superficially of whether places without the 
realm could be taxed, or whether such places must be brought 
within the realm and given representation before they could be 
taxed; and thus, in referring to past conditions in the history of 
Britain, they really recognized the fact that even Britain herself 
had been a growth and had been compounded, but curiously 
enough they were blind to the composite empire already in 
existence and to the practices of a century. The freedom from 
taxation they discussed from the viewpoint of insular institu- 
tions, and, as the world knows, made the ludicrous blunder of 
attempting to impute the insular system of representation to the 
whole empire. They fumbled with the whole principle of rep- 
resentation; but their chief error was the insistence on apply- 
ing to the whole empire certain rigid principles which they 
believed were logically irrefutable. Scarcely any one of them 

"Special exceptions should of course be made. Thomas Pownall, in his 
Administration of the Colonies (London 1764 and later amplified editions) , struggles 
to find expression. Of course there were others. Vide, for example, Johnstone's 
Speech on ... . recommitting the address, etc., (London, 1776). 
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saw that, in the development of empire, had arisen new principles 
of law and organization. Of course they rejected the distinction 
between internal taxation and external taxation, as there may 
have been reason for doing on practical as well as theoretical 
grounds; from the beginning they denied the possibility of classi- 
fication of powers; they asserted the indivisible character of 
legislative power, and almost at once took a position which, 
if insisted on in practice, left nothing to the colonists but a 
choice between acceptance of an absolute government at the 
head of a centralized empire on the one hand, and the total denial 
of all parliamentary authority on the other. 20 

The pamphlet entitled The Controversy Between Great Britain 
and her colonies, commonly attributed to the pen of William Knox, 
probably deserves the praise bestowed upon it as being the best 
presentation of Britain's case. 21 It is true that in one flagrant 
instance it falsely juggles with Locke's second essay, and it shows 
more than usual cunning in making Locke's theories support 
governmental authority; but the argument from the history of 
Parliament and the empire to support the claim for imperial 
authority is able and has the strength of historical statement as 
contradistinguished from bald assertion and adroit legalism. 
Knox, however, has a merry time with Dickinson, proving to his 
own satisfaction the folly of distinguishing between taxation and 
regulation of commerce; and he thus fails utterly to see anything 
but a centralized empire with all authority in Parliament. 
"There is no alternative: either the colonies are a part of the 
community of Great Britain, or they are in a state of nature 
with respect to her, and in no case can be subject to the juris- 
diction of that legislative power which represents her community, 
which is the British Parliament." Nothing could more fully 
discredit legalism when dealing with a practical problem of 
statesmanship; this was denying that Parliament could not 
recognize the illegality of doing what in practice it actually had 

80 Pitt's statement distinguishing taxation from legislation is omitted from 
this discussion in the text. See for partial support of position above Grenville, 
Speech of January 14, 1766. Pari. Hist., XVI, 101. See also Ibid., 167. 

" Except Hutchinson's speeches of 1773. 



BACKGROUND OF AMERICAN FEDERALISM 229 

not done and what the passing years were proving it could in 
reality not do. 22 

Even before 1770, many American opponents of parliamentary 
taxation had been hurried along to the position in which they 
denied that Parliament possessed any power over them. 23 It 
would appear, however, that the more sober-minded did not as 
yet openly go so far; it was easy for the thoughtless to resent 
British assertion of authority by the simple denial of all authority. 
There is no such declaration, however, in the American state 
papers. There was still readiness, as there continued to be after 
1770, to acquiesce in British regulation of the trade of the empire, 
and in such royal control as was consistent with practice and the 
charters. 

In 1770 when the long controversy arose between Hutchinson 
and the Massachusetts legislature over the right to remove the 
legislature to Cambridge, Hutchinson declared that the Boston 
men, having denied the power of Parliament over them, were now 
prepared to deny the power of the crown. It is perfectly true 
that that controversy concerned the power of the crown; it in- 
volved the question whether the prerogative could be used 
freely and arbitrarily and in disregard of established laws and 
the charter; but certainly till that time the colonists had not 
committed themselves to the doctrine that Parliament was 
totally powerless, nor did they then deny in toto the authority 
of the crown. As before 1770 they had asserted that there were 
bounds to the authority of Parliament, so now they rejected the 
notion that sufficient excuse for a governor's acts was his simple 
declaration that he had received orders from Westminster. 
Even in the exercise of the prerogative, there must be recogni- 

22 In a pamphlet attributed to Phelps, The Rights of the colonies and the extent 
of the legislative authority of Great Britain briefly stated and considered, (1769), 
pp. 11 and 12, we find: "The colonies, therefore, must either acknowledge the 
legislative power of Great Britain in its full extent, or set themselves up as inde- 
pendent states; I say in its full extent, because if there be any reserve in their 
obedience, which they can legally claim, they must have a power within them- 
selves superior to that of the mother country; for her obedience to the legislature 
is without limitation." Winsor says Phelps was Under-Secretary to Lord Sand- 
wich. Narr. and Crit. Hist., VI, 85. 

23 See for example J. K. Hosmer, Life of Thomas Hutchinson, 134. 
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tion of the legal entity and the legal competence of the colony 
as an integral portion of an integral empire; that was the posi- 
tion of the Massachusetts legislature translated into modern 
terms. 

Students of the Revolution that believe the movement was 
economic in origin, character and purpose, may not deny that, 
after 1768, Parliament had no express hope or intention of ob- 
taining revenue from America. From that time on, British 
interest was largely, if not wholly, confined to asserting parlia- 
mentary omnipotence, or, if this seems too strong, confined to 
an insistence upon the supreme power of Parliament and to re- 
sisting what they believed, under the tutelage of American 
governors, was a conscious tendency toward independence. In- 
deed, especially after 1768, but to a considerable extent from 1766, 
the question was not so much whether the colonies would pay 
taxes as whether they would acknowledge the legal obligation; 
and to an amazing extent the conflict was over the existence or 
nonexistence of an abstract right. As we have already seen, much 
of the colonial argument was in defense of individual liberty, 
not of states rights; but the center of the controversy was 
whether or not Parliament was possessed of limitless authority. 

The colonists at least claimed to be satisfied with the old 
regime, in which power had been divided, and in which Parlia- 
ment had chiefly shown its power by the regulation of trade. 24 
The parliamentarians insisted that in the law of the empire the 
will of Parliament was nothing more nor less than supreme and 

24 "Every advantage that could arise from commerce they have offered us 
without reserve ; and their language to us has been — 'Restrict us, as much as you 
please in acquiring property by regulating our trade to your advantage; but 
claim not the disposal of that property after it has been acquired' — Be satisfied 
with the authority you exercised over us before the present Reign.' " Additional 
Observations on the nature and value of Civil Liberty, and the War with America, 
by Richard Price. 

"And when men are driven for want of argument, they fly to this as their last 
resource — 'acts of parliament (say their advocates) are sacred, and should be 
implicitly submitted to — for if the supreme power does not lodge somewhere 
operatively, and effectually, there must be an end of all legislation.' " Lord 
Chatham's Speech on the 20th of January, 1775. Taken by a member, page 9, 
(1775). 
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all-inclusive. The colonists insisted, though they did not use 
this phraseology, that old practices of the empire were the 
law of the empire and thus, in modern phraseology, they demand- 
ed the recognition of a composite empire based on law. Even if 
we admit the presence of many economic and social forces, 
we find in actual conflict two theories of imperial order; and in 
this discussion after 1768, if not before, the English parliamen- 
tarians and pamphleteers were victims of certain dogmas of 
political science, curiously similar to the doctrine of indivisible 
sovereignty. 26 How often did Burke deprecate the continual 
harping on Parliament's authority, on the necessity of acknowl- 
edging the theoretical supremacy of Parliament ! 2a He deplored 
the common talk about the legal rights. Beyond Burke's 
speeches little needs be cited to show the essentially legalistic 
character of the whole discussion. 

It may be rash to assert that the colonists were less insistent 
upon knowing what the constitution of the empire was than were 

25 "If, intemperately, unwisely, fatally, you sophisticate and poison the very 
source of government by urging subtle deductions and consequences odious to 
those you govern from the unlimited and illimitable nature of sovereignty, you 
will teach them by those means to call that sovereignty itself in question. When 
you drive him hard the boar will turn upon the hunters. If that sovereignty 
and their freedom cannot be reconciled, which will they take? They will cast 
your sovereignty in your face, nobody will be argued into slavery." Burke, 
Speech on American Taxation, Works, vol. II, p. 73. See also Ibid., pp. 141-142, 
for Burke's wishing to see the colonies admitted to an interest in the constitution, 
an evidence that he too recognized in some measure the need of formal statement. 

'"■ An illustration of the same thing may be seen in an American source: 

"Moreover, when we consider that Parliamentary taxations are not as to 
their present value, a matter of moment, either to the mother country, or the 
colonies; that the contention between us, is upon the points of principle and 
precedent; that it is not the quantum, but the manner of exacting our uncon- 
stitutional impost, which is the bone of contention, our public jealousies must 
necessarily be increased. 

"When the taxation was more general, there was some colour for the assertion 
in the Revenue Act, that it was intended for the safety and defence of the colonies. 
But it is not only true, that this cannot be asserted of the paltry duty on tea; 
we know, we were assured by our enemies, that when the other articles charged by 
the Revenue Acts were exempted by the partial repeal, the duty on tea was 
left as a standing memorial of the right of Parliament to tax Americans." Force, 
Archives, Fourth Series, I, 256 note — copied from the New Yor k Gazetteer, May 12, 
1774 
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the Englishmen, though there seems no reason to doubt that the 
colonists would have willingly accepted the old practice as suffi- 
cient, if it were not threatened. Still, the colonists desired to 
know precisely what were American rights; and in this respect 
possibly America was more legalistic than Britain, because 
Parliament insisted on the existence of unlimited power — 
asserted, one might not unjustly say, that Parliament was above 
the law — while the colonists asserted that Parliament was bound 
by rigid law. "The patchwork government of America," 
wrote Bernard in 1765, 27 "will last no longer; the necessity of a 
parliamentary establishment of the governments of America 
upon fixed constitutional principles, is brought out with a 
precipitation which could not have been foreseen but a year ago; 
and is become more urgent, by the very incidents which make it 
more difficult." At this time, it will be remembered, he pro- 
posed an extraordinary Parliament, in which there were to be 
American representatives, which should form and establish 
"a general and uniform system of American government;" "and 
let the relation of America be determined and ascertained by a 
solemn Recognition; so that the rights of the American govern- 
ments, and their subordination to that of Great Britain, may no 
longer be a subject of doubt and disputation." In 1766 he 
declares that "the Stamp Act is become in itself a matter of in- 
difference; it is swallowed up in the importance of the effects of 
which it has been the cause. . . . And as the relation be- 
tween Great Britain and the colonies has not only been never 
settled, but scarce even formally canvassed, it is the less sur- 
prising, that the ideas of it on one side of the water and on the 
other are so widely different, to reconcile these, and to ascertain 
the nature of the subjection of the colonies to the crown of Great 
Britain, will be a work of time and difficulty." 

There can be little doubt that Bernard was right; the problem 
of the day was the problem of imperial organization : were Eng- 
lishmen or Americans capable of finding a law of the empire? 28 

27 Select Letters, p. 33. 

28 By "law" I do not mean that there was a demand for a parliamentary act; 
I mean at the least an evident understanding, at the most a formal acknowledg- 
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If so, that law must be consonant with practical realities; it 
must be a formulation of the principles of relationship which 
recognized not centralization but distribution. 29 As an indica- 
tion of the fact that men were discussing legal rights, and losing 
sight of financial returns, it may be sufficient for the earlier days 
to refer to the comments in the Parliamentary History™ on the 
debate about the Circular Letter. It was insisted by opponents 
of the ministry in debate on the Massachusetts Circular Letter 
and in respect to the revenue laws "that the inutility of these 
laws was so evident, that the ministers did not even pretend to 
support them upon that ground, but rested their defence upon 
the expediency of establishing the right of taxation." And if 
we turn again to Dickinson, we find the same thing in a different 
guise — the necessity of law in the empire — not a law securing 
centralized authority but freedom. There could be no freedom 
without legal restriction: "For who are a free people? Not 
those, over whom government is reasonably and equitably ex- 
ercised, but those, who live under a government so constitution- 
ally checked and controlled that proper provision is made against 
its being otherwise exercised." 31 

ment of power and the extent of it, a formal recognition of the complete 
authority of Parliament or, on the other hand, of the width and depth of the 
actual colonial legal competence. 

29 It is plain, too, that Hutchinson, a legal-minded man, also felt in the days 
of Bernard's governorship, as later, that the constitution must be settled. "I 
wish to see known established principles, one general rule of subjection, which 
once acknowledged, any attempts in opposition to them will be more easily 
crushed." Letter of April 21, 1766, quoted in Quincy Reports, 443-444. "Our 
misfortune is the different apprehension of the nature and degree of our depend- 
ence. I wish to see it settled, known, and admitted; for while the rules of law are 
vague and uncertain, especially in such fundamental points, our condition is 
deplorable in general." Letter of December 31, 1766, Hosmer's Hutchinson, 
p. 121. 

Only one other question' — and that intimately associated with the first — vied 
with it in importance: Were there or were there not rooted in the British con- 
stitution fundamental principles of individual liberty superior to legislative 
authority and must they be recognized in the British legislation for colonial 
affairs? 

'<> XVI, p. 488. 

31 Memoirs of the Historical Society of Penn., XIV, p. 356. 
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We might wisely spend much time in considering the dispute 
in 1770 already referred to — the dispute as to whether instruc- 
tions could ipso facto dispose of all matters of constitutional 
right of the colonies, or whether even the crown was limited in 
imperial authority by the fact of the existence of competent 
and legally recognized colonial legislatures. But passing over 
those three years or so of legalistic dispute, let us come to "the 
great controversy" of 1773. In considering this we can echo 
John Adam's expression of amazement at Hutchinson's audacity 
in throwing down the gauntlet. The truth probably is that 
Hutchinson had been grievously tried for years, not alone by 
what he considered the unmannerly conduct of the rabble, but 
by the doctrines which he heard in the market place and perhaps 
in legislative halls. He believed that the theories of the mal- 
contents were unsound and that he in the plenitude of his wisdom 
could establish their invalidity; and he prepared therefore to 
bring his heaviest artillery to bear upon the unreasoning fol- 
lowers of Samuel Adams and against the arch agitator himself. 
What he wished to do, be it noticed, was to demolish a false 
theory of the empire and bring every one to acknowledge, not the 
wisdom of obnoxious legislation, but the legal authority of 
Parliament. By this time doubtless there was much talk about 
complete freedom from parliamentary control, but there had been 
little if any formal public announcement by the radicals of any- 
thing more than a freedom from taxation. 

Hutchinson, it must be said, had considerable reason for hav- 
ing confidence in his massed attack; for his argument was able 
and compelling, serving by its weight to bring into play all the 
open and masked batteries of the opposition. He finally reached 
in his first paper a position from which he believed he could dis- 
charge one final and conclusive volley; he was prepared to use an 
undeniable principle of political science; he believed he could 
silence his enemies with its mere pronouncement: "It is impos- 
sible there should be two independent Legislatures in the one and 
the same state." 32 Despite all the discussion that had gone on, 

M Mass. State Papers, p. 340. 
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despite the fact that Britain had been practicing federalism, 
Hutchinson could see nothing but the theory of centralized legis- 
lative omnipotence and could not conceive of distribution of 
power between mutually independent legislative bodies. And 
yet this undeniable axiom of political science was to be proved 
untrue in the course of fifteen years by the establishment of four- 
teen independent legislatures in the single federal state, the 
United States of America. 

The two branches of the legislature met Hutchinson's general 
argument somewhat differently. The house argued valiantly 
for complete freedom from parliamentary control; in facing the 
alternative of complete freedom from Parliament and complete 
subservience, they unhesitatingly chose the former, though they 
did seem to recognize the possibility of drawing a line between 
the supreme authority of Parliament and total independence. 3 * 
The council, wiser and more conservative than the house, an- 
nounced federalism; they contended that the colony had "prop- 
erty in the privileges granted to it," i.e., an indefeasible legal 
title: "But, as in fact, the two powers are not incompatible, and 
do subsist together, each restraining its acts to their constitu- 
tional objects, can we not from hence, see how the supreme power 
may supervise, regulate, and make general laws for the kingdom, 
without interfering with the privileges of the subordinate powers 
within it?" 34 This is a clear, precise and thorough description 

33 That is to say, they did not deny the possibility of distribution and a line of 
distinction between governments in the empire. "And, indeed, it is difficult, if 
possible, to draw a line of distinction between the universal authority of Parlia- 
ment over the colonies, and no authority at all." "If your Excellency expects 
to have the line of distinction between the supreme authority of Parliament, 
and the total independence of the colonies drawn by us, we would say it would 
be an arduous undertaking, and of very great importance to all the other colonies; 
and therefore, could we conceive of such a line, we should be unwilling to propose 
it, without their consent in Congress." Hosmer, Hutchinson, pp. 382, 395. 

34 Hosmer, Hutchinson, p. 412. It will not do, to argue that they meant, by 
"subordinate," subject to the whim and control of Parliament; for that is just 
what they were arguing against. They denied that supremacy meant complete 
unlimited power, or that subordination meant unlimited submission. Of course 
"coordinate" is more nearly expressive of federalism than "subordinate;" but the 
principle these men had in mind is that of distribution, legal distribution, by 
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of federalism. It is plain enough, then, that there were some clear- 
headed men, who, in the years just before the final break with 
England, were not silenced by the fulminations of British pam- 
phleteers or the dogmatic assertions of Hutchinson into a belief 
that the empire was simple and unitary; nor were they as yet 
ready to accept the learned and technical argument of John 
Adams, though buttressed by pedantic reference to Calvin's 
case, that the empire was held together by the king, a personal 
union only. 

The American theory of federalism is stated with such amazing 
accuracy in an answer to Doctor Johnson's Taxation No Tyr- 
anny,™ that it deserves quotation at considerable length: 

"Now this, in abstract, sounds well. When we speak of the 
Legislature of a community, we suppose only one Legislature; 
and where there is but one, it must of necessity have the right 
you speak of; otherwise, no taxes at all could be raised in that 
community. . . . Now the present dispute is not with 
respect to this Island alone, which certainly has but one Legis- 
lature, but with respect to the British Empire at large, in which 
there are many Legislatures; or many Assemblies claiming to be 
so. . . . From the state of the British Empire, composed of 
extensive and dispersed Dominions, and from the nature of its 
Government, a multiplicity of Legislatures, or of Assemblies 
claiming to be so, have arisen in one Empire. It is in some degree 
a new case in legislation, and must be governed therefore more by 
its own circumstances, and by the genius of our peculiar Con- 

which the parts legally control local affairs, a general government regulates and 
safeguards general affairs. 

I omit, to save space, the extended argument, but I must call attention to their 
assertion of legal possession of constitutional right by the colonies as integral 
portions of the empire, and also to their declaration, in a delicate manner, that 
Hutchinson was dealing with theories and disregarding the fact, and that fact 
was the distribution of powers not centralization : "What has been here said [i.e. 
by Hutchinson], concerning supreme authority, has no reference to the manner in 
which it has been, in fact, exercised ; but is wholly confined to its general nature. ' ' 
Ibid., p. 413. These arguments are also to be found in Moss. State Papers, as 
well as in the appendix to Hosmer's Hutchinson. 

55 An Answer to a Pamphlet entitled "Taxation No Tyranny," found in Force's 
American Archives, Fourth Series, I, 1450, latter part of paragraph on p. 1451. 
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stitution, than by abstract notions of Government at large. 
Every Colony, in fact, has two Legislatures, one interiour and 
Provincial, viz: the Colony Assembly; the other exteriour and 
imperial, viz : the British Parliament. . . . Neither will the 
unity of the Empire be in danger from the Provincial Legisla- 
ture being thus exclusive as to points. It is perfectly suffi- 
cient, if the British Legislature be supreme as to all those things 
which are essential to Great Britain's being substantially the head 
of the Empire; a line not very difficult to be drawn, if it were the 
present subject. Neither is there any absurdity in there being 
two Assemblies, each of them sufficient, or, if you will, supreme, 
as to objects perfectly distinct; for this plain reason, that the 
objects being perfectly distinct, they cannot clash. The Colo- 
nist, therefore, allowing that the supreme power or Legislature, 
where there is but one, must have the right you speak of, will 
say that with respect to him, there are two, and that the Pro- 
vincial Legislature is the supreme power as to taxation for his 
Colony. And so the controversy, notwithstanding your position, 
will remain just where it began." 

The discussions in the Continental Congress of 1774 show 
us the trouble that the colonists had in reaching a satisfactory 
theory. By that time, many had come to the conclusion that 
Parliament possessed no power to pass laws governing the colo- 
nies. But the situation and the experience were too plain, and 
Congress "from the necessities of the case" announced that 
parliamentary regulation of trade would be accepted, but not 
taxation external or internal. They proposed as a working basis 
for the whole system — perhaps no longer to be termed an empire 
if there was no legislature with any imperial power legally speak- 
ing — the distinction between taxation and regulation of commerce, 
and they really put themselves back, as far as practice was con- 
cerned, nearly if not quite in the position of eleven years before. 
It cannot be supposed, as they accepted the king as their king, 
that the Congress of 1774 would deny the general right of the 
mother country, through the executive head, to make war and 
peace, manage diplomacy, hold the back lands, control Indian 
affairs and probably the post office — in other words, to exercise 
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the significant powers bestowed on the central government of 
the United States under our Constitution. They were prepared 
to acknowledge a political order, in which all the great powers 
bestowed on our central government under the Constitution 
with the exception of the power to tax should be in the hands of 
the central authorities at Westminster; and they evidently ac- 
cepted and promulgated the possibility of distribution of power." 
In drawing up the Declaration of Independence the Conti- 
nental Congress accepted the theory that Parliament had had no 
legal authority over them; but the Articles of Confederation were 
drawn on the principle of distribution of powers. Of course it 
may properly be said that the Articles did not provide for the 
creation of an imperial state. If, however, we look to see how 
far they carried on the actual distribution which had existed in 
practice in the old empire, we see much in common between the 
empire and the Confederation. We do not find in the new 
system, of course, any right in the Congress — the new central 
authority — to exercise some of the functions formerly exercised 
by the crown in council; there was no right to appoint governors, 
or to instruct them, or to disapprove of the state laws. But the 

88 1 have not attempted in this paper to cite all the instances of an appreciation 
of the fact that the discussion was over the possibility of distribution of power in 
the empire. Let me refer to a letter of Gouverneur Morris to Mr. Penn, May 20, 
1774. It speaks of the danger of America's falling "under the worst of all possible 
dominions . . . the domination of a riotous mob," and then proposes "a 
safe compact" between the colonies and the mother country, "internal taxation 
i.e. to be left with ourselves," "the right of regulating trade to be vested in Great 
Britain." Of course the compact was to form the legal and binding authority 
for the exercise of power. Force, American Archives, Fourth Series, I, 342-343. 

Notice also that the Pennsylvania Convention of 1774 speaks of the desirability 
of agreements with Great Britain; she is to renounce certain claims and America 
is to accept certain statutes ; money is to be given to the king. It also dwells on 
the compact which has to do largely with trade: "With such parts of the world 
only as she has appointed us to deal, we shall continue to deal ; and such com- 
modities only as she has permitted us to bring from them, we shall continue to 
bring. The executive and controlling powers of the crown will retain their 
present full force and operation." Ibid., 561. Vide also among other plans, Pro- 
posal for a Plan toward a Reconciliation and Reunion, etc., by one of the Public 
(London, 1778). 

I omit in this paper mention of various plans of imperial order. They are 
important as disclosures of effort to distribute powers on a legal basis. 
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great powers of war and peace, foreign affairs, the post office 
and Indian affairs belonged to Congress; and it was understood 
before adoption that the tremendously important matter of the 
ownership of the back lands, and the administration of the back 
settlements — in other words the extension of the empire — was 
to be in the hands of Congress. Only a detailed examination 
would show how much of the old practical system of the empire 
was formulated in the Articles. It is sufficient now to say, and 
it is quite unnecessary to say it, that very much of the old 
system was there formulated, and the Articles carried on very 
distinctly the principle of distribution of powers and on the whole 
provided for governments with distinct spheres of action. 37 
A student of the Articles will of course be carried back to the Al- 
bany plan and even to the New England Confederacy of 1643; 
but he will be hopelessly at sea unless he grasps the fact that the 
contents of the document are distinctly the products of imperial 
history, and they constitute, (1) the first quasi-legal formulation 
of imperial existence, (2) the immediate preparation for ulti- 
mate real and full formulation in the Constitution. 

The two powers of which there had been much discussion in 
the ten years before independence were not adequately provided 
for in the Confederation. Congress, the new general government, 
was not given the right to raise money by taxation, the Articles 
accepting the principle of requisitions which the colonists as part 
of the British empire had insisted on. Everybody knows that 
requisitions proved a failure in the new system, and this fact in 
a way gave a tardy justice to the arguments of the parliamenta- 
rians in the days before the Revolution. It is more surprising, 
however, that Congress was not given the right to regulate trade, 
inasmuch as, almost to the last, the colonies had either openly 
acknowledged parliamentary authority in the matter or openly 
professed a willingness to acquiesce in the practical exercise of 
such authority. The failure to grant the authority to Congress 
shows how particularism had grown, or it discloses an inability 
to see that the need of imperial regulation of trade was just as 
vital in the new system as in the old. Because Congress did not 

37 Even the system of admiralty jurisdiction was carried forward through the 
Articles into the Constitution of the United States. 
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possess these two powers, taxation and regulation of commerce, 
the Confederation proved a failure. 

The Confederation might very well, we may suppose, have 
proved a failure even if Congress had been given these two 
essential powers. As to that little or nothing need be said; it 
is a very old story; the states suffered from the natural effects 
of a Revolution, and, had Congress had authority on paper, 
license and particularistic folly might have made it impossible 
to go on, until the natural reaction in favor of nationalism and 
order set in. However that may be, these two powers had to be 
bestowed, conditions proved it; and in the new Constitution 
Congress was given power to tax for national purposes and to 
regulate commerce. The principle of federalism was recognized, 
formulated and legalized in the Constitution; the new govern- 
ment was given its distinct sphere of action and was made the 
recipient of a body of powers, carefully named and carefully 
deposited in their proper places ; but in the selection and deposi- 
tion little needed to be done but to follow the practices of the 
old British colonial system. 

The Convention of 1787 had difficulty in seeing the whole 
complicated scheme as a working mechanism; but how could 
the members possibly have imagined it at all, or provided for 
the scheme which in its essentials was the basis of federalism the 
world over, without the aid of the historical forces and the old 
practices? Save perhaps with the old troublesome problem of the 
militia, the military question in the federal state, they had little 
trouble in determining what should be the distribution and 
classification of powers. Their chief difficulty was again the old 
one — colonial disobedience, which was now state willfulness; 
and this difficulty was surmounted, as we know, by firm adher- 
ence to the principle of distinction between local and general 
authority, and by recognizing that each governmental authority 
was competent and supreme within its own sphere and had the 
legal power to enforce its lawful acts on its own citizens. Per- 
haps both parts of this principle of cohesion and of authority — 
of cohesion because of division, and of authority because of im- 
mediate operation — were inherited from the old empire; certainly 
the former one was. 



